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SYLLABUSBY THE COURT

1. “*Inreviewing challengesto thefindings and condusions of thedrcuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoodtion
under an abuse of discretion sandard, andwereview the circuit court’ sunderlying factud findings under
aclearly erroneous standard. Questions of law are subject to ade novo review.” Syllabus point 2,
Walker v. West Virginia Ethics Commission, 201 W. Va. 108, 492 S.E.2d 167 (1997).” Syllabus
point 1, Coordinating Council for Independent Living, Inc. v. Palmer, 209 W. Va. 274, 546

S.E.2d 454 (2001).

2. “‘[T]hetrid [court] ... isvested with awidediscretionin determining theamount
of ... court costsand counsdl fees, and thetria [court’ g . . . determination of such matterswill not be
disturbed upon apped to this Court unlessit dearly appearsthat [it] hasabusad [itg) discretion.” Syllabus
point 3, Bond v. Bond, 144 W. Va. 478, 109 SE.2d 16 (1959).” Syl. Pt. 2, Cummings V.
Cummings, 170 W. Va. 712, 296 S.E.2d 542 (1982). Syllabuspoint 4, in part, Ball v. Wills, 190

W. Va 517, 438 S.E.2d 860 (1993).

3. Under general principlesof equity, inthe absence of statutory law or valid
contractud obligationsto the contrary, aninsured mugt befully compensated for injuriesor losses sudtained

(made whole) before the subrogation rights of an insurance carrier arise.



4. ““Itiswd| sttledlaw inWegt Virginiathat ambiguoustermsin insurance contracts
areto be srictly construed against the insurance company and in favor of theinsured.” Syl. pt. 4,
National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987).”

Syllabus point 4, Riffe v. Home Finders Associates., 205 W. Va. 216, 517 S.E.2d 313 (1999).



Davis, Justice:

Inthisappeal by CNA Insurance Companies, we are asked to determine whether the
creuit court erredin deciding thet, pursuant to themade-wholedoctrine, CNA wasbarred fromexerciang
itssubrogation rightswith respect to moniesrecovered by itsinsured, KanawhaValey Radiologidts, in
connection with embezzlement losses suffered by KanawhaValey Radiologigs. Inaddition, weareasked
to congder whether the circuit court erred in awarding attorney’ sfeesto Kanawha Valey Radiologists
without affording CNA an opportunity to disputethe award. We conclude that CNA'’ sinsurance palicy
Issued to KanawhaVdley Radiol ogists embraces the made-whole doctrine. Consequently, CNA was
correctly prohibited from exerciang itssubrogation rightswhereK anawhaValey Radiologisshad not been
meadewhole. With regard to the dircuit court’ saward of atorney fees wefind that the circuit court erred

in failing to conduct a hearing prior to making its award.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefacts underlying the case sub judice have been stipulated to by the partiesand are
notindispute. OnMarch 16, 1999, KanawhaVadley Radiologids, Inc. (hereinafter KVR), learned that
oneof itsemployees, PatriciaPayne Griffith, had been diverting compeany fundsinto her own persond bank
account.* A subsequent investigation revealed that, from about December 1989 until March 1999, Ms.

Griffith had embezzled approximately $2,300,000.00.

'Both KVR and Ms. Griffith had accounts at One Valley Bank.
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Onor about March 1, 1998, KVR had renewed its Busness Account Package Policy with
CNA Insurance Companies (hereinafter CNA). Therenewed policy provided $50,000in coveragefor
“EmployeeDishonesty.” Thecoverageperiodfor thispolicy wasMarch 1, 1998, through March 1, 2001.
KVR'sinvedigationintoMs Griffith’ sillegd activitiesreved ed thet $268,633.36 of theembezzled funds
had been diverted during thepolicy period. After KVR ssubmissonto CNA of a“Proof of Loss” CNA

paid to KVR the policy coverage limit of $50,000.

Theredfter, KVR, without assistancefrom CNA, began liquidating theassetsof M Griffith
and others and dsoinitiated two separatecivil actionsinthe Circuit Court of KanawhaCounty inan effort
torecover itssolenfunds. Oneof thesetwo civil actions, asuit for conversion of funds brought against
OneValey Bank (herdingfter “One Valey”), isthe case underlying theingtant pped 2 KVR ultimately
settled its claim against One Valley for $750,000. In al, KVR has recovered a gross sum of

$1,381,309.25 from Ms. Griffith, One Valey, CNA, and others.

Shortly before the settlement was reached between KVR and One Vdley, CNA fileda
“Mationto Intervenefor Limited Purpose,” assarting aclaim for recovery of the $50,000 it had paid to
KVR pursuant to the* Employee Dishonesty” provisonof KVR'spolicy. After granting CNA’smoation
tointervene, thedrcuit court conducted ahearingon CNA'’ sclamson October 17, 2000. At that hearing,

the parties presented the court with their joint sipulation asto dl therdevant facts, and proceeded to argue

“The ather civil actionwasbrought against Ms. Griffith and resulted in ajudgment against
her in the amount of $3,009,017.27.



their respective pogtionsasto thelaw. At thisstage of the proceedings, CNA assarted asitssole bass
of recovery aprovisoninthepolicy designated “ Condition J.2.” At the conclusion of the hearing, the
creuit court requested that the parties submit proposed findings of fact and conclusons of law in support
of thar repectivepastions. Such findingsand condusionswere submitted to the court by both partieson
November 17, 2000. By subsequent correspondence, dated November 22, 2000, CNA conceded thdt,
asdaedinKVR' sproposad findingsand concdusions, the palicy provison upon whichit had theretofore
relied, “Condition J.2,” had been deleted from the policy and replaced by SectionV.H.11 of theUmbrella
Coverage Endorsement of the policy. Nevertheless, CNA asserted that it was entitled to recover its

$50,000 under the subrogation clause of KVR’s policy, properly designated as Section V.H.11.

On November 27, 2000, the circuit court entered its“ Final Order Including Findings of
Fact and Concdlusionof Law,” inwhich it adopted KVR' s propased findings and condusions and denied
CNA'’ ssubrogation cdlaim based upon itsruling that the dlaim was barred by the made-whole doctrine.
Thereafter, KVR filed a“Motion for Release of Escrow Fundsand Attorneys Fees and Expenses,”
whereinit requested, inter alia, that it beawarded itsattorney’ sfeesand expensesincurred in defending
againg CNA’ssubrogation claim. KV R attached toitsmotion an origind statement fromitslawyers
outlining, without descriptivedetall, thelegal feesand expensestherein claimed, which amounted to
$21,922.77. Inaddition, the mation was accompanied by anatice Sating thet the maotion would be brought
on for hearing on February 14, 2001. Neverthdess, the circuit court, sua sponte and without conducting
ahearing, entered an order dated January 16, 2001, granting KV R therdlief sought inits“Mation for

Release of Escrow Funds and Attorneys Fees and Expenses.”
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On January 18, 2001, CNA filed in the drcuit court its petition sasking this Court’ sreview
of thecircuit court’ sorder denying CNA'’ ssubrogation clam. CNA thenfiled, on February 1, 2001, a
“Moationto Vacate Judgment Pursuant to Rule 60" asking the drcuit court to vacate that portion of itsorder
granting attorney’ sfees and expensesto KVR. On February 14, 2001, the circuit court conducted a
hearing on CNA’ smotion to vacate and, & the conclusion of the hearing, entered an order staying the
enforcement of that order insofar asit related to attorney’ sfeesand expenses, pending thisCourt’s

resolution of CNA’s appeal of the underlying subrogation claim.

OnMarch 15, 2001, CNA filed asscond petition for goped, thistime seeking review of
thecircuit court’ sorder granting attorney’ sfeesand expenses. By two separate orders entered on May

23, 2001, this Court granted both of CNA’ s petitions for appeal and consolidated the same.

.
STANDARD OF REVIEW
Ongoped, weareasked to review the drcuit court’ sultimate determination on themerits
of thiscase. We have held generally that

“[i]nreviewing challengesto thefindingsand conclusions of thecircuit
court, wegpply atwo-prong deferentid standard of review. Wereview
thefind order and the ultimate dispogition under an abuse of discretion
gtandard, and wereview thecircuit court’ sunderlying factud findings
under adearly erronecusstandard. Questionsof law aresubject toade
novo review.” Syllabus point 2, Walker v. West Virginia Ethics
Commission, 201 W. Va. 108, 492 S.E.2d 167 (1997).

Syl. pt. 1, Coordinating Council for Indep. Living, Inc. v. Palmer, 209 W. Va. 274, 546 S.E.2d
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454 (2001). Inaddition, CNA chalengesthecircuit court’ saward of atorney fees. Inthisregard, we

have held:

“‘[T]hetrid [court] . . . isvested with awide discretion in
determining theamount of . . . court costsand counsd fees, and thetrid
[court's] .. . determination of such matterswill not be disturbed upon
appedl tothis Court unlessit clearly appearsthat [it] has abused [its]
discretion.” Syllabus point 3, Bond v. Bond, 144 W. Va. 478, 109
S.E.2d 16 (1959).” Syl. Pt. 2, Cummingsv. Cummings, 170W. Va.
712, 296 S.E.2d 542 (1982).
Syl. pt. 4, inpart, Ball v. Wills, 190 W. Va 517, 438 S.E.2d 860 (1993). Having reviewed the proper

standards for our consideration of this case, we proceed to address the issues raised.

1.
DISCUSSION
A. Subrogation
Intheingant case, we are asked to determine the extent to which the made-whole doctrine
gppliesto aninsurance policy when thereis subrogation language contained in the policy directing how

recovered funds are to be distributed.

The provision of the CNA insurance policy at issue states the following:
11.  Subrogation

Inthe case of any paymentsby usunder the coverages of
thisendorsement, weshal be subrogated to dl rights of
recovery agand any other party which you may haveand
will cooperatewith you anddl other interess. Amounts
recovered shall be apportioned in the following order:
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a. Amounts paid in excess of the
paymentsunder thispolicy shall first be
reimbursed up to the amount paid by
those, including you, who made such
payments;

b. Wearethento bereimbursed up to
the amount we paid; and

c. Any remainder shdl beavailableto
the interest of those over whom this

coverage is in excess and who are
entitled to claim such remainder.

Initsfina order, thecircuit concluded, in essence, that because KV R had not been fully
compensated for itslosses, CNA was barred from pursuing a subrogation claim against KVR,

notwithstanding the foregoing policy language, pursuant to the made-whole doctrine.®

CNA arguesthat theV.H.11 subrogation provisoninitspolicy isavaid contractua

obligation contrary to the made-wholedoctrine. CNA assartsthat the provisonisplain and unequivocd,

4nitsfina order in this case, the circuit court noted that CNA had asserted its claim
pursuant to acondition of the palicy, “Condition J” that had been ddeted. Because the condition had been
deleted, the circuit court concluded that CNA could not assert aclam pursuant to that provision. After
noting that “Condition J’ had beenreplaced by “ Section V .H., the* Subrogation’ provison of thePalicy,”
the court stated “[elvenif CNA had pursued asubrogation dam agang KVR, itsdam would be barred
pursuant to the made-whole doctrine snce KV R has not been fully compensated for itslosses” Thedircuit
court did not expressly interpret the language of Section V.H.11 of the policy initsfina order, insteed
resolving theissue on other grounds. Nevertheless, thecircuit court did restate thefull language of
provisonV.H.11intheorder, thusdemondrating thet the policy language hed been brought to the court’s
atention prior toitsresolution of thismetter. Because provisonV.H.11 wasbeforethe circuit court prior
toitsresolution of this case, we may properly addressissuesrelated to thet provison that areraised on

appeal.



and mugt be given effect without regard to the made-whole doctrine. In thisrespect, CNA arguesthat
under provisonV.H.11(b) of the policy it isentitled to afavored pogtion to theinsured with respect to
amountsrecovered. KVR repliesthat thecircuit court correctly found that CNA’sdamfor recovery was
barred by themade-wholerule. KVR assartsthat sectionV.H.11 doesnot condtitute avaid contractua

obligation contrary to the made-whole rule.

Indefining themade-wholedoctrine, thisCourt hasprevioudy explained, andwenow hald,
that “‘[u]nder general principles of equity, in the absence of statutory law or valid contractual
obligationsto the contrary, aninsured must befully compensated for injuries or losses sustained
(madewhole) before the subrogation rights of an insurancecarrier arise’” Bush v. Richardson, 199
W. Va 374, 378, 484 S.E.2d 490, 494 (1997) (some emphass added) (citing Porter v. McPherson,

198 W. Va. 158, 162, 479 S.E.2d 668, 672 (1996)).

ThisCourt has never before expresdy addressed the question of whether specific languege
contained in an insurance policy may operate to override the made-whole doctrine.” We observe,

however, that amgority of jurisdictions addressing such aquestion have concluded that parties may

“This Court has, however, found that statutory provisonsoverridethedoctrine. Seg, eg.,
Grayam v. Department of Health and Human Res., 201 W. Va. 444, 498 S.E.2d 12 (1997)
(conduding that amendmentsto statute governing subrogation clamsby the Department of Hedthand
Human Resources rendered made-wholeruleingpplicable); Bushv. Richardson, 199 W. Va 374, 484
S.E.2d 490 (1997) (finding mede-whaledoctrineinapplicableinlight of subrogation provisonscontained
in Workers Compensation statute).



contract out of the rule.® Our statement of the made-whole rule isin harmony with this magjority.

Whileour rule expresdy permits partiesto contractually dter the made-wholedoctring, it
Isimportant to notethat theruleis not overcome meardy by theindusonin aninsurance policy of agenerd
statement that the insurer is entitled to subrogation. See Winev. Globe Am. Cas. Co., 917 SW.2d
558, 564 (Ky. 1996) (*Weneed not address[the] issue[of whether theequitable principlesof subrogation
may bemodified by aninsurancepalicy] becausethethresinsurance policiesin question containno clause
which contravenesthe equitabl e principlesoutlined earlier inthisdecision. The policy language
cited. . . only providestheinsurance carrier theright of subrogation, i.e., at somefuturetimeto be
substituted in the place of itsinsured.”); Shelter Ins. Cos. v. Frohlich, 243 Neb. 111, 118, 498
N.W.2d 74, 79 (“[1]f acontractud right of subrogationismerdy the usud equitableright which would have

existed in any event in the absence of a contract, equitable principles control subrogation.”).?

Indeed, subrogation isan equitable principle and, assuch, the generd rulesof equity,

°See Duncan v. Integon Gen. Ins. Corp., 267 Ga. 646, 647, 482 S.E.2d 325, 326
(1997) (“[N]early every appellate court that has cons dered the question hasrecognized that unlessan
Insurance policy contains aprovison to the contrary, an insurer’ sright to recover under asubrogeation
clause of aninsurance policy requiresthat the insured must have been fully compensated for theloss
covered by thepolicy.”) (citation omitted). Accord Caglev. Bruner, 112 F.3d 1510 (11th Cir. 1997);
District No. 1--Pac. Coast Dist. v. Travelers Cas. & Sur. Co., No. 00-CV-737, 2001 WL
1135303 (D.C. Sept. 27, 2001); Westendorf v. Sasson, 330 N.W.2d 699 (Minn. 1983); Shelter
Ins. Cos. v. Frohlich, 243 Neb. 111, 498 N.W.2d 74 (1993).

®Accord District No. 1--Pac. Coast Dist. v. Travelers Cas. & Sur. Co., No. 00-
CV-737, 2001 WL 1135303; Cagle v. Bruner, 112 F.3d 1510; Duncan v. Integon Gen. Ins.
Corp., 267 Ga. 646, 646, 482 S.E.2d 325



including themade-wholerule, will goply regardiess of whether the subrogation arisesfrom common law
or by contract, unlessacontrary agreement is clearly and expressy stated. SeeKittlev. Icard, 185
W. Va. 126, 130, 405 S.E.2d 456, 460 (1991) (**Whether legal or conventional, subrogationisan
equitableremedy.’” (quoting Sate Farm Mut. Auto Ins. Co. v. Foundation Reserve Ins. Co., 78
N.M. 359, 363, 431 P.2d 737, 741 (1967)), superseded by statute on other grounds as stated
in Grayam v. Department of Health and Human Res., 201 W. Va. 444, 498 S.E.2d 12 (1997).
Seealso Westendorf v. Stasson, 330 N.W.2d 699, 703 (Minn. 1983) (“[S]ubrogation remainsan
offgoring of equity. Thus evenwhen theright to subrogation arises by virtue of an agreement, theterms
of the subrogation will nonethd essbe governed by equitable principles, unlessthe agreement dearly and
explicitly providesto the contrary.” (emphasis added)); Shdlter Ins. Cos. v. Frohlich, 243 Neb. 111,
118, 498 N.W.2d 74, 79 (“[U]nless a contract goecifically provides otherwise, equitable principles gpply

even when a subrogation right is based on contract.” (emphasis added) (citations omitted)).

Intheingtant case, we have examined the language assarted by CNA as overcoming the
made-wholerule. Contrary to CNA’sconduson, wefind that the policy language in question expresdy

adopts the made-whole rule.

ProvisonV.H.11 of CNA’spolicy istitled “ Subrogation.” With respect to amounts
recovered after CNA’s payment of aclaim, SectionV.H.11 of the policy asserts CNA’ sright to
subrogation and establishes an order of digtribution. Pursuant to subsection (8) of V.H.11, “[amounts

recovered shdl begpportionedinthefollowing order: (8) Amountspaid in excess of the payments under
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thispolicy shal first be reimbursed up to the amount paid by those, including you, who made such
payments” (Emphasisadded).” Werecognizetha subsection (8) refersto“amountspaid’ by theinsured
rather thanto “lossesincurred.” To the extent that the clause refersto paymentsmade by KVR, as
opposed toitslosses, the provison isambiguous as goplied to the circumdtances of thiscase. “*Itiswell
settledlaw inWest Virginiathat ambiguoustermsininsurance contractsareto bestrictly consrued againgt
the insurance company and infavor of theinsured.” Syl. pt. 4, National Mut. Ins. Co. v. McMahon
& Sons, Inc., 177 W. Va 734, 356 S.E.2d 488 (1987).” Syl. pt. 4, Riffev. Home Finders Assocs,,
205W.Va 216,517 SE.2d 313 (1999). Interpreting theambiguity infavor of KVR, wefind subsection
(a) directsthat amountsrecovered in connectionwith KVR' slossesshdl firg bedigributedtoKVR tothe
extent of thoselosses. Accordingly, subsection (&) of provison'V.H.11, by itsvery terms, requiresthat

KVR be made-whole before CNA may assert its right to recover under subsection (b).

Based upon theforegoing andysis, we conclude that the made-whole doctrine gppliesto
thiscase. Consequently, thedrcuit court correctly determined that, because KVR' slosses sustained during
the policy period exceaded the amount of itsrecovery atributableto thet sameperiod, CNA doesnot have

aright to any of the funds recouped by KVR.

‘Inits appellate brief, CNA contendsthat “[n]either party presented any evidence or
argument that woul d suggest thet paragraph (a) wasrdevant to theissueto be determined.” CNA does,
however, saek to havethis Court examine paragraph (b). Wenote, however, that aswith paragraph (a),
there was no evidence or argument rel ated to paragraph (b) presented below. Thus, CNA’sasserted
reason for this Court to refuse to interpret paragraph (a) applies equally to paragraph (b). We are
unpersuaded by thisargument. For an explanation of why provisonV.H.11, asawhole, isproperly before
this Court, see supra note 3.
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B. Attorney' s Fees

With repect tothe drcuit court’ ssua sponte award of atorney’ sfeeswithout conducting

ahearingto dlow CNA to dispute the award, CNA contendsthat it was denied due process. We agree®

Wehave previoudy determined, on numerous occasions, that acircuit court haserred
faling to afford aparty notice and the opportunity to be heard prior to awarding atorney’ sfees. In Czgja
v. Czaja, we commented that

[i]nthiscase, thelower court decided to award attorney’ sfeesand then,

without providing Appelant’ s counse an opportunity to addresseither

Appdlee sentitlement to fees or the reasonableness of the fee award

itsdlf, thedircuit court gpproved an order prepared by Appeleg scounsd,

which directed thet $6080.50 in cumulative fees and cogswereto be paid

by Appellant’s counsel within seven days.

Infailing to accord Appdlant’ s counsd an opportunity to respond

tothelower court’ shasisfor assessing fees and cogts, the most basic of

all protections inherent to our judicial system has been violated.
208W. Va. 62, 75-76, 537 S.E.2d 908, 921-22 (2000). Similarly, in Daily Gazette Co. v. Canady,
weobserved that “*[I]ike other sanctions, attorney’ sfees certainly should not be assessed lightly or
without fair notice and an opportunity for a hearing on therecord.”” 175 W. Va. 249, 251,

332 S.E.2d 262, 264 (1985) (emphasis added) (quoting Roadway Express, Inc. v. Piper, 447 U.S.

752, 766-67, 100'S. Ct. 2455, 2464, 65 L. Ed. 2d 488, 501-02 (1980)). Accordingly, wefind thedircuit

% VR submitsthat thecircuit court’ sdecision granting atorney feesand costsisnot yet
find asthat order has been stayed pending this Court’ sresolution of CNA’ s gpped seeking subrogation.
Wedisgree. Thedcircuit court entered afind order awarding attorney feesto KVR. Thefact that the
circuit court subsequently sayed theenforcement of thet order doesnot affect itsfindlity or divest thiscourt
of jurisdiction to review the order.

11



court erred in awarding attorney’ sfeesto KV R without affording CNA notice and an opportunity to be

heard.®

V.
CONCLUSION
For the reesonsexplained in the body of thisopinion, we condudethat the drcuit court did
not e by ordering that CNA wasbarred by the made-whole doctrinefrom assarting itssubrogation rights
with repect to the funds recovered by KVR. Additiondly, wefind that thecircuit court did err in sua
gponteawarding attorney feesto KVR without first conducting ahearing to provide CNA an opportunity
to chdlengesuchanaward. Consaquently, thecircuit courtsrulingsare affirmed in part, reversed in part,

and this case is remanded for additional proceedings not inconsistent with this opinion.

Affirmed in part, Reversed in part, and Remanded.

*Therecordinthiscasereved sthat thecircuit court appearsto haverecognized itserror.
Inthisregard, the crcuit court hasindicated to the partiesitsintent to conduct ahearing on atorney’ sfees
following the resolution of thisapped. Neverthdess, thecircuit court’ sfallureto vacateits prior order
awarding atorney’ sfeesnecessitated our congderaionof thisissue. Additiondly, wenotethat CNA has
raised additional issueschallenging the propriety of awvarding attorney’ sfeesinthiscaseand dleging
deficienciesin the circuit court’ swritten order. Because we remand this case for the circuit court to
reconsider the issue of attorney’s fees following a proper hearing, we decline to address these issues.
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